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RAP 17.6(b) provides that although “[o]rdinarily the judges
decide a motion by an order,” they may also “decide a motion
by an opinion.” Over the past three years the Court of Appeals

has issued eight opinions under RAP 17.6(b) deciding motions — almost half of
the opinions issued under the rule during its 47-year existence. This article
documents the history of RAP 17.6(b) and explains why the Court of Appeals’
increased reliance on the rule is a welcome trend for practitioners.

RAP 17.6(b), to my surprise, was part of the RAPs when they were originally
enacted in 1976.1 The rule has never been amended and, unlike many of the
RAPs, was not accompanied by any drafters’ comments when enacted.2 It was
not until 2001 — 25 years after the rule’s enactment — that a case relied on the
rule to issue an opinion deciding a motion and in total 17 opinions have been
issued under the rule.3 Three of the first four opinions to cite the rule were rulings
on the now defunct motions on the merits process and are thus of little relevance
today.4

More recently, however, opinions issued under RAP 17.6(b) have addressed
aspects of the appellate process that typically are not addressed in opinions on
the merits. For example, in State v. Waits,5 the Court of Appeals denied a motion
to modify a commissioner’s ruling requiring appellate counsel to prepare a
narrative or agreed report of proceedings under RAP 9.3 or 9.4 because the
verbatim transcript contained 1,500 notations of “inaudible.” The Court of Appeals
explained that it decided to issue an opinion under RAP 17.6(b) “[b]ecause this
court has seen similar issues in other cases and anticipates more to come.”6
Similarly, in Matter of Moncada the Court of Appeals issued an opinion granting a
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“motion to modify a commissioner’s ruling refusing to strike hearsay from a
declaration filed in support of a personal restraint petition,” stating that it exercised
its “discretion under RAP 17.6(b) to explain our ruling by published opinion” “[i]n
order to provide guidance to other petitioners.”7

Whether to grant discretionary review under RAP 2.3(b) has also been addressed
in four opinions published under RAP 17.6(b).8 The earliest of these decisions,
Minehart, was frequently cited as a leading authority on the standard for granting
discretionary review.9 Other topics addressed via a RAP 17.6(b) opinion include
standing under RAP 3.1,10 appealability,11 reconsideration,12 submission of
additional evidence under RAP 9.11,13 the timeliness of a personal restraint
petition,14 vacation of an award of appellate costs,15 and the standard of review
an appellate court applies when reviewing a trial court order setting the amount of
a supersedeas bond under RAP 8.1.16

As these decisions illustrate, and as the Court of Appeals itself has noted, RAP
17.6(b) is a valuable tool for allowing appellate courts to provide guidance (and
potentially citable authority) on aspects of the appellate process that typically
avoid meaningful discussion in opinions on the merits either because they must
be addressed before an opinion is issued, e.g., supersedeas and discretionary
review, after an opinion is issued, e.g., reconsideration and appellate costs, or
because they are tangential to the merits of the appeal, e.g., record issues.
Opinions addressing these topics are thus critical because without them important
issues are either addressed only in orders that practitioners cannot easily search
and access or, if they are addressed in an opinion, are typically regulated to
footnotes that provide little context and analysis. For example, IBEW is, to my
knowledge, the only published case addressing the standard of review under RAP
8.1.

Accordingly, the Court of Appeals should be lauded for its increased use of RAP
17.6(b) and I greatly hope this trend continues.17 While it is certainly more work
for the Court of Appeals to draft and issue opinions under RAP 17.6(b), the
guidance they provide should keep practitioners from “stumbling around in the
dark” on important issues and ultimately ease the Court of Appeals’ workload. So
let’s have it — three cheers for the Court of Appeals and our unsung appellate
hero, RAP 17.6(b).
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