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The Supreme Court’s recent decision in Kenmore MHP LLC v.
City of Kenmore  addresses a number of topics of interest for
appellate practitioners, most prominently its discussion of what
constitutes substantial compliance with a service requirement,

an issue that arises frequently in appeals. This article provides an overview
of Kenmore and then discusses insights appellate practitioners can glean from
the decision.

In Kenmore, Kenmore MHP LLC (MHP) electronically filed a petition for review
with the Growth Management Hearings Board (Board) challenging a City of
Kenmore (City) ordinance and attempted to serve the City the same day through
a legal messenger, but the messenger was delayed by traffic and unable to serve
the City until the next business day.  The City filed a motion to dismiss MHP’s
petition with the Board arguing MHP violated a Board regulation, WAC 242-03-
230(2)(a), which states that petitions must be received by respondents “on or
before the date filed with the board.”  The Board, by a 2-1 vote, granted the City’s
motion, rejecting MHP’s argument that it had substantially complied with WAC
242-03-230(2)(a) because the City was not prejudiced by service that, although a
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day late under WAC 242-03-230(2)(a), was still within the 60-day statute of
limitations for filing petitions under RCW 36.70A.290(2).  After MHP sought
review of the Board’s dismissal in superior court, the superior court reversed the
Board and then was itself reversed by Division Two of the Court of Appeals.

The Supreme Court reversed Division Two, holding that MHP “substantially
complied with the requirements under the regulation because the City was in the
same position it would have been had MHP complied with the order of service
requirements.”  The Supreme Court explained that while the Board was entitled
to adopt its own procedural rules and its interpretation of substantial compliance
was entitled to deference, its interpretation must still be “plausible and consistent
with the legislative intent.”  The Supreme Court then explained that the Board’s
decision was implausible because the test for substantial compliance the Board
adopted in a previous case, Your Snoqualmie Valley v. City of
Snoqualmie,  required the Board to consider prejudice to the opposing party, as
did an earlier Supreme Court case cited by the Board in Your Snoqualmie
Valley.  The Supreme Court also explained that the Board’s decision was
inconsistent with the Legislature’s intent in adopting the Growth Management Act
to foster a “robust community discussion in a development of comprehensive land
use planning” and a “clear intent . . . that a timely petition for review should be
heard on its merits.”

Kenmore provides valuable insight on what constitutes substantial compliance
with procedural requirements, an issue which arises frequently when appealing
agency decisions  and in cases involving a procedural rule or
statute.  Kenmore underscores that courts evaluating substantial compliance
should focus on whether the opposing party was prejudiced by the procedural
deficiency. And while, strictly speaking, Kenmore is limited to interpreting and
applying the test for substantial compliance from Your Snoqualmie Valley, its
reasoning could easily apply to other cases involving service, as confirmed by the
Supreme Court’s general observation that “[c]ases considering substantial
compliance with service requirements apply a prejudice analysis”  and its citation
to RCW 1.12.010, which applies to the entire Revised Code of Washington, and
states that it “‘shall be liberally construed, and shall not be limited by any rule of
strict construction.’”  The Supreme Court further stressed that “the prevailing
policy in our state is ‘that controversies be determined on the merits.’”
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Kenmore, however, also highlights a tension in Washington precedent regarding
whether a party may substantially comply with service requirements. While
Washington courts have accepted substantial compliance with service
requirements in some contexts,  they have rejected it in others,  including in the
context of the Administrative Procedure Act’s (APA) requirements for filing and
serving a petition for review in a superior court (as opposed to filing a petition for
review with an agency, as in Kenmore).  Practitioners presented with a case
involving compliance with a service requirement thus must take care to research
and cite cases with analogous circumstances and be cognizant of conflicting case
law on the issue.

Kenmore also demonstrates that while courts generally defer to an agency’s
interpretation of its own regulation, that deference is not boundless. The Supreme
Court appeared particularly motivated by the fact that the petitioner had filed its
petition for review within the 60-day statute of limitations in RCW 36.70A.290(2),
the only statutory (as opposed to regulatory) requirement in the case. Indeed, the
Supreme Court started Kenmore by quoting RCW 36.70A.290(2) and ended it by
stating “MHP substantially complied with the statutory requirements under RCW
36.70A.290(2).”

Similarly, Kenmore provides an example of how a party challenging an agency
decision can show the decision was “arbitrary and capricious,” a notoriously
difficult standard to meet. The Supreme Court held “that the Board order of
dismissal is unreasoning, and thus arbitrary and capricious, because it failed to
correctly apply the test adopted in Your Snoqualmie Valley on which it purported
to rely,” citing back to its discussion of how the Board’s own precedent confirmed
that prejudice was a factor that must be considered in determining substantial
compliance.  In other words, the Board’s decision was arbitrary and capricious
because it was contradicted by the very authority it purported to rely on.

Kenmore laudably holds that cases should be resolved on their merits and not on
procedural technicalities which do not cause prejudice. Let’s hope practitioners
can use that holding to ensure more cases are heard on their merits. 

Ian Cairns is a principal in Smith Goodfriend and former Chair of the King County
Bar Association’s Appellate Section. He can be reached
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at ian@washingtonappeals.com.
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