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The saying goes, “he who represents himself has a fool for a client.”1 So often, clients
(and sometimes their trial attorneys) are under the misconception that if the opposing
party chooses to represent themselves in an appeal, it will be easy sailing. In my
experience, nothing can be further from the truth, especially if the opposing party
chooses to represent themselves as the appellant.

This is not true of all pro se appellants — some very competently represent
themselves and may raise meritorious issues. This article addresses those pro se
appellants who are less competent, whose appeals have little merit, and who create
an undue burden on both the court and opposing party. As the United States Supreme
Court has recognized, “Pro se petitioners have a greater capacity than most to disrupt
the fair allocation of judicial resources because they are not subject to the financial
considerations — filing fees and attorney’s fees — that deter other litigants from filing
frivolous petitions.”2

While a party may have a right to appeal a final judgment, that does not mean they
should, and a party who is not bound by financial considerations often will. A pro se
appellant is also not bound by advice from an attorney who might wisely counsel them
not to pursue the appeal because the standard of review for many civil appeals is
deferential to the decisions made by the trial court, making the likelihood of prevailing
on appeal low.



Even if the pro se appellant recognizes the limited chance of prevailing on appeal,
they may appeal anyway simply because they can, especially if the added benefit is
that they are forcing the opposing party to incur attorney fees to defend the appeal.
This reasoning is not substantially different than that driving “bully appeals,” the topic
of the February 2023 “Always Appealing” column. Unfortunately, the tools suggested
in that column to ameliorate the consequences of a bully appeal to the respondent,
including ordering “suit money” and conditioning further participation in the appeal on
payment of an award, may be less effective when an appeal is filed by a pro se.

The court may be reluctant to condition a pro se appellant’s pursuit of an appeal on
payment of a suit money award as it may create an access to justice issue if the
appellant refuses to or claims they cannot pay. The opposing party may not want to
seek dismissal for non-payment because they may incur more attorney fees litigating
that issue than if they just responded to the merits of the appeal.

What is an opposing party to do, then? If they simply do not respond, the risk is that
the order they obtained in the superior court will be reversed. They could also proceed
pro se, but that means the case may now proceed with two “fools.” Or they can hire
appellate counsel.

This third option is where | often come in. This is also the point where | have to explain
to the client that they should not anticipate “clear sailing” through the appellate
process because it will likely take longer than the average appeal and may be more
expensive to respond to than if an attorney was representing the appellant.

While pro se appellants are bound by the same rules of procedure and substantive
law as attorneys,3 they often miss the mark. And while courts are “under no obligation
to grant special favors” to pro se litigants,4 when it comes to procedural rules, the
courts are often very accommodating to pro se appellants — more than they might be
to a represented party — by allowing the pro se appellant multiple opportunities to
come into compliance with the rules.5 The result is often a significant delay in
resolution on the merits of the appeal. While it may appear that the opposing party is
not harmed by the delay since the order they are defending on appeal remains
enforceable unless stayed, they are forced to live with the specter of continued
litigation and are deprived of the finality of the trial court’s decision.

And that a pro se appeal may take longer is usually not the reason it may be more
expensive to respond to compared to other appeals. The bigger problem is that often
their opening brief tends to be a diatribe of the reasons they disagree with the trial



court’s decision, without citation to the record or relevant legal authority and with
complete disregard for the standard of review. While the rules require that briefs
include citations to the record and relevant legal authority,6 this is often where the
courts will, at least initially, show the greatest lenience. Rather than reject the brief and
order the pro se appellant to submit a brief that complies with the rules, the court will
accept the brief, leaving the opposing party, the respondent, to sift through the chaff to
find the wheat, if any.

Because courts are not obliged to review arguments that are not supported by
authority,7 a respondent could potentially rely on the inadequacies of the opening brief
to argue for affirmance. However, courts may address an issue that is inadequately
briefed8 — and often do since there is a preference, if not a policy, to decide a case
on the merits.9 As a result, this is where the heavy lifting for the respondent comes in.

Ideally the respondent will present a response brief that can serve as a template for
the court to use in writing a decision. However, that often requires some “reverse
engineering” on the part of the respondent, who must first identify the gravamen of the
appellant’s complaint before responding to it with proper citation to the record and
relevant authority. This increases respondent’s attorney fees. A competently drafted
opening brief is far easier and cheaper to respond to than one which is not.10

When faced with an opening brief which is merely a diatribe, as counsel for
respondent | must determine what issues the pro se appellant is raising and determine
if there is legal authority to support their position. Therefore, in drafting a response
brief, | first have to — at least in my head — make the arguments the appellant failed
to make in their opening brief and then respond to those arguments in the response
brief. | have to go through this process because | have to assume there is an
industrious law clerk at the appellate court doing the exact same exercise, and the
response brief will likely be the only opportunity the respondent has to address the
court. This conundrum is like the one described in “The Respondent Who Knows Too
Much,” the September 2022 “Always Appealing” column.

The difficulty of having to deal with a pro se appellant is not limited to delays and
added expense in responding to a less than competent brief, it may also include
having to respond to an array of meritless motions, as happened in one case where
even though the pro se appellant raised a meritorious issue on appeal, the court
sanctioned her because she filed a “plethora of motions, uniformly devoid of legal
grounds for the requested relief” in both the Court of Appeals and Supreme Court,
substantially expanding “the scope of litigation in this case beyond that necessary to



permit adequate review of claimed trial error.”11 As the court stated, our “rules of
appellate procedure are designed to promote the considered adjudication of legal
issues raised by the parties. They are not designed to place unjustified burdens,
financial and otherwise, upon opposing parties nor are they designed to provide
recreational activity for litigants.”12

So what can be done about a pro se appellant?13 To begin, the courts could more
regularly award attorney fees to respondents for having to respond to frivolous
appeals by disgruntled pro se appellants. The courts could also more firmly take pro
se appellants to task by being less lenient when they fail to comply with the rules and
create undue delays in prosecuting their appeals. The courts should be more willing to
dismiss an appeal if the pro se appellant has consistently failed to comply with the
rules and has been provided clear warning that failure to comply with the rules will
result in dismissal.14

What can respondents and their counsel do? My recommendation is to save your
efforts by taking little to no action while the pro se appellant is sorting out compliance
with the rules.15 If the pro se appellant is prone to filing multiple non-meritorious
motions, let the court know that respondent will not answer the motions unless the
court requests an answer. Oftentimes the court can summarily deal with the motion
without input from respondent. A respondent’s efforts are best reserved for addressing
the merits of the pro se appellant’s challenge to the trial court’s decision.
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