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Washington’s appellate courts strongly disfavor interlocutory

2 review prior to a final judgment. But our appellate courts

have also — in limited situations — encouraged litigants to

APPEAIJNG seek discretionary review and even penalized them for failing

to do so. This article discusses the few instances where our

courts have encouraged, rather than discouraged,
interlocutory review.

Washington appellate courts disfavor interlocutory review. The reasons for
disfavoring interlocutory review are long-standing and well founded. As our Supreme Court
stated more than 60 years ago, “[pliecemeal appeals of interlocutory orders must be avoided in
the interests of speedy and economical disposition of judicial business.”1 In other words, waiting
for a final judgment conserves judicial resources by allowing an appellate court to review all of a
trial court’s alleged errors in a single appeal at the end of trial court proceedings, rather than in
multiple appeals throughout a case.

Our courts’ preference for review after a final judgment is reflected in RAP 2.4(b), which
provides that an appellate court will review any order or ruling that prejudicially affected a final
judgment designated in a notice of appeal. Underscoring that parties are generally free to wait
until a final judgment before seeking review of interlocutory orders, our Supreme Court recently
held that although a trial court had certified its orders as partial final judgments under CR 54(b)
and RAP 2.2(d), that simply meant “the parties may have been allowed to appeal,” not that they
were “required to in order to appeal the final judgment.”2

Although parties can (and usually should) wait until a final judgment to seek review, our
appellate courts have also encouraged parties to seek interlocutory review in limited situations,
and even imposed consequences on parties that do not seek interlocutory review. Four examples
are discussed below:
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Order denying a change of venue. Where a party fails to ask for discretionary review of an
order denying a change of venue and then seeks to set aside an unfavorable judgment based on
the erroneous venue decision, “it is incumbent upon [the] appellant to show that he was
prejudiced by the denial of a change of venue.”3 As noted by the Supreme Court in Lincoln, this
will be an almost impossible burden to meet because “except in rare instances, the mills of
justice grind with equal fineness in every county of the state.”4

Order compelling arbitration. In Saleemi v. Doctor’s Associates, Inc., the Supreme Court,
citing Lincoln, held that a party who fails to seek discretionary review of an order compelling
arbitration must show prejudice as a condition of relief from the arbitration award.5 While the
Supreme Court acknowledged in Saleemi that the appellants were not required to seek
immediate review of the order compelling arbitration, it nonetheless reasoned that requiring a
showing of prejudice if review is delayed until after final judgment “promotes [the] prime
purposes of arbitration, speed and convenience, while allowing the truly aggrieved party to
obtain relief.”6 In Hill v. Garda CL Nw., Inc., the Supreme Court again underscored its desire to
avoid potentially wasteful arbitration proceedings and allowed an immediate appeal of an order
compelling arbitration, reasoning that without immediate review the parties would “be forced to
proceed through a potentially costly arbitration before having the opportunity to appeal.”7

Like Saleemi and Hill, in Zimmerman v. W8LESS Products, LLC, the Court of Appeals observed
the appellants would have made a “better use of judicial resources” if they had sought
discretionary review of a partial summary judgment order establishing liability prior to
arbitration on the amount of damages, rather than appealing from a final judgment entered after
the arbitration.8 But the Court of Appeals also noted “there is no rule requiring discretionary
review of such an order” and thus rejected the respondent’s argument that appellants could not
seek review of the order after final judgment.9

Order denying a change of judge under RCW 4.12.050. In Marriage of Hennemann, the
Court of Appeals reversed because the trial court erroneously denied a motion for a change of
judge under RCW 4.12.050.10 The Court of Appeals, however, was not pleased the appellant had
not sought discretionary review of the order on the motion for change of judge, because “[h]ad
she sought discretionary review, a second trial and the attendant expense and waste of judicial
resources might have been avoided.”11 The appellant instead “decided to gamble on the outcome
of trial before raising the issue,” and as a consequence the Court of Appeals refused to award
appellant her attorney’s fees and costs, stating it would not “countenance her failure to seek
discretionary review.”12 Consistent with Hennemann, the Supreme Court has also noted that
“Iplerhaps a party should seek discretionary review when a change of judge is denied.”13



Order disqualifying counsel. In First Small Business Investment Co. of California v.
Intercapital Corp. of Oregon, the Supreme Court noted that when deciding whether to reverse an
order on a motion to disqualify counsel, courts have “considered as a factor whether the review
of the motion for disqualification is made before or after a judgment has been entered in the
case.”14 The Supreme Court then cited with approval the Court of Appeals’ decision in Bank of
Commerce v. Fountain,15 which held reversal of a trial court judgment is not required unless the
former client can show she was prejudiced by the attorney’s breach of ethics and ultimately
affirmed the trial court’s judgment because “there is no evidence [the attorneys] used any
confidential information obtained from [the client].”16

Common threads. A few common themes emerge from these cases in which our appellate
courts have taken the unusual step of encouraging litigants to seek interlocutory review. First,
they all involve situations where seeking interlocutory review would avoid wasting judicial
resources on proceedings that were flawed in some fundamental respect, e.g., they were before
the wrong judge or in the wrong county. As commentators have noted, discretionary review is
appropriate in such circumstances under RAP 2.3(b)(1) because “[w]aiting for a final judgment
would be incredibly wasteful and ultimately pointless.”17

Second, they involve discrete legal issues that are easily reviewed by an appellate court. Trial
court decisions to compel or deny arbitration are typically reviewed de novo,18 as is a
disqualification order under RCW 4.12.050.19 Orders on motions to disqualify counsel are
likewise reviewed de novo.20

Third, the errors are not easily remedied after final judgment. When possible appellate courts
will limit the scope of a remand so that only those portions of the trial court proceedings
prejudicially affected by an error must be repeated, e.g., remanding for a new trial on damages,
but not liability. That is not possible when an error is so fundamental that it permeates the
entire trial court proceeding.

Fourth, a decision to delay seeking review is likely to be perceived as “gambling” on the ultimate
outcome of the case. In Hennemann, the Court of Appeals’ evident displeasure with the
appellant’s failure to seek discretionary review was likely motivated, at least in part, by the fact
there was an “indistinguishable” case in which it had previously granted discretionary review
and reversed the erroneous denial of a motion for a change of judge.21 Although not as explicit
as Hennemann, the Supreme Court’s decision in Lincoln also expressed apparent annoyance at
the appellant’s failure to seek discretionary review, noting that the Supreme Court had
“consistently” granted interlocutory review of “orders pertaining to venue, so that parties
desiring to enforce their statutory rights may have an adequate remedy.”22



Conclusion. Practitioners should never lose sight of the fact that the cases discussed above are
exceptions to the general rule disfavoring interlocutory review and that any party asking an
appellate court to review an interlocutory order bears a heavy burden. But, like virtually every
rule, there are exceptions and practitioners should be mindful of those exceptions.
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