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Fourteen years ago, researchers observed that the

b Washington Supreme Court authored the second most

1 lvoav decisions that were later followed by a court from another
APPEAIJNG state. This article updates that research to learn whether
other states continue to look to decisions from our

Supreme Court as guidance and concludes the answer is a

resounding “yes.” In particular, our Supreme Court has
been a leader on issues of racial bias in the judicial system, although its influence extends beyond

those issues.

In their article, “Followed Rates” and Leading State Cases, 1940-2005, Jake Dear and Edward
Jessen reviewed 65 years of decisions authored by the high courts of all 50 states and then ranked
which states issued the most “followed” decisions, i.e., those relied on “as controlling or persuasive
authority” by another state.1 Dear and Jessen found that the California Supreme Court, which
presides over the most populous state in the country, led the country with 1,260 “followed”
decisions, while the Washington Supreme Court issued the second most with 942. Dear and

Jessen also looked at the number of decisions that had been followed five or more times by out-
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of-state courts, and three or more times by out-of-state courts.2 Again, California was first and
Washington was second in both categories. Dear and Jessen concluded that “Washington has

become the dominant second-ranked court.”3

The cases reviewed by Dear and Jessen were all issued before 2006. That left me wondering: Has
the Washington Supreme Court continued to issue influential decisions? After researching the
last decade of our Supreme Court’s jurisprudence, I believe it has.4 Below is a brief overview of

the decisions issued by our Supreme Court that have influenced other states:

Peremptory Juror Strikes. Perhaps the most important area of influence for our Supreme
Court is in addressing racial bias in the use of peremptory strikes of potential jurors. Courts and
scholars have long been dissatisfied with the test formulated by the U.S. Supreme Court in Batson
v. Kentuckyb5 for determining whether a peremptory strike unconstitutionally discriminates
based on race. Among other problems, Batson was only intended to root out purposeful
discrimination, not unconscious bias. For this reason, in State v. Saintcalle,6 our Supreme Court
took the “opportunity to examine whether our Batson procedures are robust enough to effectively
combat race discrimination in the selection of juries” and concluded “that now is the time to

begin the task of formulating a new, functional method to prevent racial bias in jury selection.”7

After various stakeholders submitted competing rules based on Saintcalle, the Court formed a
workgroup to determine whether a consensus could be reached on a rule. This workgroup
eventually proposed GR 37, which the Supreme Court adopted in 2018. The purpose of the rule

“is to eliminate the unfair exclusion of potential jurors based on race or ethnicity.”8

Although the Saintcalle decision itself has not been followed by other states, Connecticut’s
Supreme Court found “it most prudent to follow the Washington Supreme Court’s approach” of
convening a workgroup to address the seemingly intractable issue of racial bias in jury

selection.9 And significantly, those advocating for reform to the jury selection process in other
states cite GR 37 as proof that courts need not blindly follow Batson simply for lack of better
alternatives.10 The Arizona Supreme Court is also currently considering whether to adopt a new
rule governing jury selection modeled after Washington’s GR 37.11 After the Arizona Supreme
Court invited him to share his thoughts on Washington’s experience thus far under GR 37, Chief
Justice Gonzalez submitted a letter observing that “[o]ur state’s experience with General Rule 37

has been positive in multiple intersecting ways.”12

Public Records on Private Devices. Other states have also looked to our Supreme Court for

guidance in determining the contours of their public records statutes. For example, modern life

created a thorny issue for public records requests — is work product created for a public agency



on employee-owned devices a public record? The Washington Supreme Court held it was
in Nissen v. Pierce Cty.13 Addressing the same issue, and reaching the same conclusion,

California, Illinois, and Vermont courts all cited Nissen as persuasive.14

A Potpourri. While our Supreme Court’s recent influence is most noticeable in jury selection

and public records cases, its decisions have had an impact in a number of other diverse areas,
including the constitutionality of “anti-SLAPP” laws,15 the definition of “collapse” under a

homeowners’ insurance policy,16 and the interpretation of federal statutes and case law.17

Looking Forward. Our Supreme Court has also issued a more recent decision whose influence

has likely not yet fully manifested. Three years ago, in State v. Gregory,18 the Supreme Court
held that Washington’s death penalty scheme violated article I, section 14 of Washington'’s
Constitution — which bars “cruel punishment” — because it was administered in an “arbitrary and
racially biased manner.”19 In doing so, our Supreme Court became the first American court to
declare the death penalty unconstitutional based primarily on statistical evidence of racial bias in
sentencing.20 By accepting this innovative theory, Washington will help test the validity of the
concerns cited by the U.S. Supreme Court as grounds for refusing to abolish the federal death
penalty based on evidence of racial bias in its implementation.21 As one commentator noted,
“Gregory is an example of how judges who care about discrimination can in fact respond to what
is of concern to our diverse society.”22 Only time will tell whether Gregory will make the same

impact as our Supreme Court’s other decisions. I hope it does.

lan Cairns is a principal in Smith Goodfriend and former Chair of the King County Bar Association’s
Appellate Section. He can be reached at ian@washingtonappeals.com.
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